Volodymyr Katereniuk. The Structure of Compliance Control and the Mechanism for its
Implementation

The article is devoted to the study of certain aspects of the mechanism of corporate comp-
liance control with the aim of providing a theoretical foundation and revealing its substance as a
component of the legal framework for business activity. The research analyzes its relationship with
the general concept of compliance, defines its place within the system of corporate relations, and
characterizes the key elements necessary for its effective implementation. It is demonstrated that
corporate compliance and corporate compliance control hold an important position in the corporate
governance system of business entities, particularly commercial companies. It is noted that the con-
nection between these concepts is of conceptual significance, as it influences the definition of all
elements required for the implementation of the corporate compliance control mechanism. Within
this mechanism, a distinction is made between the elements on which it relies and the elements
through which it is carried out. The first group includes objects, subjects, the regulatory and legal
framework, and outcomes; the second group comprises forms, methods, and tools of implementa-
tion. All elements of the corporate compliance control mechanism are characterized and specified. It
is established that the object of corporate compliance control encompasses two components: (1) the
behavior, decisions, and actions of employees, management bodies, and owners of a business entity;
and (2) the internal regulations of the business entity, which set out specific requirements for the
conduct, actions, and decisions of the persons. It is substantiated that corporate compliance control
is carried out through forms that reflect the external and organizational aspects of its implementa-
tion; methods, which are the means of conducting control and may be combined within a particular
form; and tools, which are the direct instruments of control, with their selection primarily depending
on the methods of compliance control employed.
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Kywinip Poman Cepeiiiosuu,
3000y8au cmynens «/[okmop ¢hinocoghii
Jloneyvroco nayionanvrnozo ynieepcumemy imeni Bacuns Cmyca

I'OCIIOJAPCBKA INPOLECYAJIBHA ITIPABOCYB’EKTHICTD
MMPOPECIMHUX CIIIJIOK B YMOBAX BITPOBAI)KEHHS
CTPATETIi CTAJIOT'O PO3BUTKY CBITOBOIO CIILILHOTOIO

Y 0ocnidoicenni suceimneno 3micm i cmpykmypHi eiemeHmu HOHAMMA «20CN00ApcbKa npoye-
cyanvHa npasocyd €KmHiCmvy NpO@ecilinux CRiNOK AK 8AXNCIUB020 KOMHOHEHMY HPOYeCYdlbHO-
npasosoco cmamycy yux cyo’€kmie Ha OOKMPUHATLHOMY Ul 3aKOHO0ABUOMY PiHi. Agmopom susée-
HO 0esiKi npoOIeMHI NUMAHHS 3 MEMAMUKOI 00CHIONCEHHs. Ma po3pooeHo npono3uyii oo 600-
CKOHQIIEHHs1 NPABOBO20 Pe2YNI0GANHS YUX NUMAHL 8 YMOBAX 6NPOBAOICEHHS cmpameii cmanozo
PO36UMKY CEIMOB0I0 CRIIbHOMOIO.

Y cmammi eusnaueno, wjo cyuacui npogpcninku € oOnumu 3 aKkmueHux nposionuxie Llinei
CMAnN020 po38UMKY Y MAcumabax 2nobanvHo2o ceimy, 60 mema ix cmeopeHHs — 30IUCHeHHs npeo-
CMABHUYMBA Ma 3aXUcmy mpyoosux, COYialbHO-eKOHOMIYHUX Npas ma iHmepecié NpayieHuxie, i
came 8OHU BUKOHYIOMb MICII0, NO8 S3aHY 3i CNPABEOIUSUM PO3NOOIIOM 00X00I8, HAcAMNepeo MidiC
pobomoodasysmu i npayisHUKamu, 6e36i0HOCHO 3axXUWaryl NPpago Ha 2iOHY NPAY OCMAHHIX.
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Aemopom 0brpyHmosano, wio npogecitiHum CniiKam NpUMamMania 20Cno0apcbka npoyecyaib-
Ha npasocyd ’eKmHicmy, KA € 3aNOPYKOI0 iX egexmugHoi cmamymuoi OisnvHocmi, 00 60HA K
0008 ’513K08ULl KOMROHEHM IX NPOYECyanbHO-NPABOB020 CMAmMycy HeoOXiOHa OJid 3aXUcCmy MAatHOBUX
Ul [HWUX npag ma iHmepecis yux cyd €Kmis sk CImopin 20CNO0ApPCbKo20 NPoyecy V pasi 6UHUKHEHHS.
8IONOGIOHUX KOHGAIKMIS.

Y pobomi yszazanvueno, wo npogcninkam Ax cmoponam 20cno0apcbko2o npoyecy xapakmep-
HO me, Wo: 60HU CIMAIOMb YYACHUKAMU 20CHO0APCLKOL cnpasu ma 6edyms npoyec y Hiti 8i0 c8020
iMeHl (K nosueay abo 8ionosioau); Moxcymov b6pamu y4acms y CHpasi uepes npedCmasHuKie, Haodi-
JISIHOMbCSL BIONOGIOHUM NPOYECYATLHO-NPABOGUM CIAMYCOM i3 MOMEHMY GIOKPUMMSL NPOBAOINCEHHS
y cnpasi; 0ilomb HA 3aXUC GLACHUX NPAE MA 3AKOHHUX [HMepecis, KOJNCHA i3 CMOPIH 3aihmepeco-
8aHA Y 8UPTWIEHI CNOPY HA CB0I0 KOPUCMb, iX Npasocyd ekmuicms 0ONYycKAe npoyecyaivbHe npaso-
HACMYNHUYMBO, 3 NPUBOOY iX CNpAsU YXEATIOEMbCS 20CHOOAPCOKUM CYOOM DIlUeHHs, HA HUX NOWU-
PIOIOMbCA YCi NPpABO8I HACAIOKU 3AKOHHOL Ul Cy008020 DIUEHHs, 80HU HeCYmb CYO08i GUMPAMuU
moujo.

Aemopom apeymenmosano HeoOxionicme nepetimenysamu cm. 44 I'TIK Yipainu 3 3 «lIpoye-
cyanvHa npasosoamuicmv ma npoyecyanvha oiezoamuicmvy Ha «locnodapcvka npoyecyanvHa
npasocyd’eKmuicmsy i OONOSHUMU Y0 CIAMMIO HOB0I0 HOPMOIO HPO NPOYECYalbHy 0enikmo3oam-
HicmMb, KA MICHO MO8 A3aHA i3 0IE30AMHICMI0 MA NOAAAE Y 30AMHOCMI HeCmu 8i0N08I0AIbHICMb
3a 6yuHeHi npasonopyuienHs. 3asnauene 0acmv 3MO2y HA0AMU NOGHY XAPAKMEPUCMUKY Mpiaou
efleMeHmi 20Cn00apcbKoi npoyecyanbHoi npagocyd €EKmHoCmi RPOPCHINOK AK CKAAOHOT I0pUOUYHOT
eracmugocmi yux cyb ekmis.

Knrwwuosi cnosa: zocnooapcvra npoyecyanivha npagocyb ekmuicmo, npoghecitina cninka, 3a-
Xucm npas, CMOpoOHU 20CROOAPCLKUX NPOYECYANbHUX BIOHOCUH, 20CNO0APCLKULL Npoyec, Npago3oam-
Hicmb, 0l€30amuicmb, 0eNiKmo30amHiCmb, CIAIUL PO38UMOK.

IMocTtanoBka nmpo6Jiemu. ['mobanizaiis y CBIiTi mpalli € HE3BOPOTHOIO, BOHA CYT-
TEBO BIUIMBAE HAa €KOHOMIKY yCiX KpaH, Ha JOCATHEHHS HUMH Llineit ctanoro po3BuT-
Ky [1]. OTxe, B yMOBax BIPOBAKEHHSI CY4aCHOIO CBITOBOIO CIIJIBHOTOIO KOHIIETIIIi{
CTAJIOTO PO3BUTKY BHHHMKAE HEOOXITHICTh «IMiITSATYBAHHS MEHII PO3BUHEHUX €KOHO-
MIYHO KpaiH 10 piBHS NEPEJOBHX JEpkKaB uepe3 30ajaHCyBaHHS JOXOIIB PI3HHX
BEPCTB HacCeJICHHsS 1 (OpPMyBaHHS MOBHOIIIHHOTO CEPEIHBOTO KJacy, HacaMIiepes ce-
pen MpaiiBHUKIB, SIKU € OCHOBOIO JUIS pO3BUTKY Oynb-siK01 ekoHOMIKH [2]. Pois mpo-
(heciifHUX CITIOK, 0COOJIMBO Ha MIKHAPOIHOMY PiBHI, Y IIbOMY IPOIIEC] € HABAXKIIH-
BOIO, /K€ caMe BOHM MalOTh CYTT€BHUH BIUIMB HAa PUHKY Mpall Ha ClpaBeIJIUBUIN
O30T JOXOJIIB, HAcAMIIepea MiXK pOOOTOMABIIMHU 1 MpAIliBHUKAMH, 3aXUIAI0YH
MpaBo Ha TiAHY mpairo octanHiXx. Came mpodcmiiku Hapas3i € OMHUMH 3 aKTUBHUX
npoBigHUKIB L{izieil crajgoro po3BUTKY y macmTadax rio0ajbHOTO CBITY, 00 MeTa ix
CTBOPEHHS — 3/1MCHEHHS MPEACTABHUITBA W 3aXUCTY TPYIOBHUX, COIaTbHO-EKOHO-
MIYHHUX TIpaB Ta IHTEPECIB MpaIliBHUKIB, Hacammepen wieHiB npodceminku [3]. be3sin-
HOCHO, CaMe 3a3HaueHi MPEeJCTaBHUIITBO 1 3aXUCT € OCHOBHUMH HampsiMaMH CTaTyTHOI
JiSUTBHOCTI MPOQECIHHUX CITIIOK.

[IpoTe rocmomapcreka i ¢GiHaHCOBA MISIBHICTH MPOQECIHHUX CIIJIOK, a TaKOX
JiSUTBHICTD, IO TOB’s13aHA 13 3aXUCTOM Yy TOCHOJAPCHKOMY CYIOYMHCTBI MaliHOBHUX
MpaB Ta IHTEPECIB X Cy0 €KTIB MpaBa, € TAKOX HEB1 €MHUMH 1 3HAUUMHUMHU KOMIIO-
HEHTaMH 1X CTaTyTHOI AiSTIHOCTI, III0 PETYIIOETHCS MOJOXKEHHAMU CT. 34, 35 3akoHy
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VYkpainu «IIpo npodeciiini crinkm, X 1 mpaBa i1 rapaTii aismeHOCTI» Big 15.09.1999
Ne 1045-X1V [4]. ¥V 1mux monokeHHSX 3a3HAYa€Thes, 10 3 METOI0 peasi3alii cTaTyT-
HUX 3aBJIaHb MPO(QCIIIOK, Kl € IPUIUIHUMU 0CO0aMHU, HUMU MOXKE 3/IIHCHIOBATUCS
HeoOXi/IHa Tocnojapchka Ta (iHAHCOBA MiSUTBHICTD NUISXOM HaJaHHS OE€30IUIaTHUX
MOCHYT, pO0IT, CTBOPEHHS B YCTAHOBJICHOMY 3aKOHOJABCTBOM MOPSIKY MiANPUEMCTB,
ycTaHoOB a00 oprasizarliii i3 cTaTycoM IOPUIUIHOT 0CO0H, (OpMyBaTH BIANOBIIHI (POH-
1, kpenuTHi cnuiku. [To30aBneHHs * mpodCnuiok mpaBa BJIACHOCTI, a TAKOX MpaBa
BOJIOJIHHS Ta KOPUCTYBAHHS MAailHOM, MEpelaHUM iM y TOCIIOIapChKE BiaHHS, MOXKE
MaTHy MICIIe JIMIIIE 3a PIIEHHSM CyAy Ha MiJCTaBax, BA3HAYCHUX 3aKOHAMHU.

locnomapcbka mpoliecyalibHa MPaBOCYO’€KTHICTh € THM HapiKHUM KaMEHEM,
AKUI ae 3Mory mpodeninmi 6patu yyacTh y TOCIIOAAPCHKOMY MPOLEC] SIK yYaCHUKY
TOCIIOIapPCHhKOT CIPABH, SIK CTOPOHI TOCTIOAAPCHKUX TMPOIeCyaIbHUX BiHOCHH. Jlocoi-
JPKEHHS 3MICTY IPaBOBOTO HOHSTTS «TOCIIOapChKa MpoliecyaibHa MPaBoCy0’ eKTHICThY
3aBXau OyJI0 B LIEHTPl yBard HAyKOBIIIB-TIPABO3HABIIB 1 (haxiBIiB-IPAKTHKIB, 0COO-
JIMBO B CY4aCHUX YMOBaxX pO3BUTKY, KOJIM CBITOBA CIIJIBHOTA aKTHMBHO BIIPOBA/IXKYE B
KUTTS, B EKOHOMIKY CTPATETil0 CTaJIOro PO3BUTKY.

AHaJi3 ocTaHHIX AochailzkeHb i myOJikauiii. [IpoGnemaruky iHCTHTYami3armil
rOCIOAAPCHKOI MpolecyanbHOi MpaBocy0’€KTHOCTI YYaCHUKIB TOCHOJAPCHKOTO MPO-
1ecy, 30kpema npoCrijiok, 3aXUCTy iX MalfHOBUX IIpaB Ta iHTEPECiB, 3aKPIiIICHHS Ha
3aKOHOJIaBUOMY DPIBHI MPABOBOI'O CTATYCy 1 MPOIECYyaTbHO-TIPABOBOTO CTATyCy MpPO-
(eciiiHuX CHIIOK TOCTIKYIOTh Y CBOIX MpalsfX Taki BUEHi-IpaBO3HAaBLI Ta (axiBIi-
opuctu: B. E. bensuesnu [5], B. ®@. Onpuiiko [6], I'. B. Ocosuii, [1. M. Konauk [7],
I'. O. Kyprakoga [8], H. M. [Tonxosceka [9], 1. B. Cnacu6o-®ateena [10] H. C. Xart-
HioKk, H. b. Ilo6isHebka [11]. Tlonpu HiHHICTD HAyKOBUX Ipallb 3a3HAaYEHUX HAYKOB-
[iB-MIPABHUKIB Ta (DaxiBIiB-IOPUCTIB, L MPOOIEMaTHKA € MATOAOCTIIKEHOI0 B CY-
YaCHUX YMOBax BIPOBAKEHHS CTPATETii CTAlIoOro po3BUTKY CBITOBOIO CHIIBHOTOIO,
YUM 1 0OYMOBIIIOETHCS AKTYaJIbHICTh 1 CBOEYACHICTH TEMH Li€T poOOTH.

MeTo10 CTATTi € BUCBITIICHHS 3MICTY Ta CTPYKTYPHHUX €JIEMEHTIB MTOHATTS «TOC-
MoJiIapchka MpoliecyaibHa NMpaBoCyO’€EKTHICTEY NPOQPECIHHUX CHIOK SK BaXKIMBOTO
KOMITIOHEHTY NPOLECYalbHO-IIPABOBOIO CTAaTyCy LUX Cy0’€KTIB Ha JOKTPUHAIHLHOMY
1 3aKOHOZIaBYOMY PiBHI, BUSIBIECHHS TIPOOJIEMHUX MUTAaHb 32 TEMATUKOIO JOCIIIKEH-
HS 1 po3po0OKa MPOMO3HUIIiH I0JJ0 BAOCKOHAJICHHS PAaBOBOTO PErYIIOBAHHS IUX IH-
TaHb B YMOBaXx BIIPOBAKEHHS CTPATETii CTaJIOTO PO3BUTKY CBITOBOIO CIIJIBHOTOIO.

OcHoBHI pe3yabTaTu. ['ocromapceka mpoliecyanibHa MPaBoCyO’ €KTHICTh MPO-
(eciiiHuX CIUIOK € 3amopyKoro iX e(eKTHBHOI CTaTyTHOI HisuIbHOCTI, 00 BOHa, SIK
000B’SI3KOBHI KOMIIOHEHT iX MPOIECyaIbHO-TIPABOBOTO CTaTyCy, HEOOXimHa IS 3a-
XUCTY MAWHOBHX M IHIIMX TpaB Ta IHTEPECIB IMX CYO €KTIB SIK CTOPIH TOCIMOAAp-
CBHKOT'O TIPOLIECY.
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https://zakon.rada.gov.ua/laws/show/1045-14?find=1&text=%D1%81%D1%83%D0%B4#w1_14

Jlam HeoOxigHO 3’sCyBaTH PI3HOMAHITHI MIIXOH 10 BU3HAYCHHS MOHATTS «TOC-
MoJIapchKa IMpolecyaibHa MPaBoCy0’ €KTHICTHY SIK HA HAYKOBO-TIPAaBOBOMY (JIOKTPH-
HAJIBHOMY), TaK 1 Ha 3aKOHO/IaBUOMY PiBHI.

VY crenianbHiil niTeparypi y IIMPOKOMY PO3yMiHHI IpoliecyanbHa MpaBocy0’ eKT-
HICTh BU3HAYAETHCSA SIK BCTAHOBJIEHA 3aKOHOM MOYIIMBICTh OyTH Cy0’€KTOM IpOILIeCy-
ATHHUX TPABOBITHOCHH, a TIOHATTS «IPABOCYO’ EKTHICTHY» OXOILTIOE TTOHATTS «IIPaBO-
3IaTHICTBY, «II€3ATHICTB» Ta «IeMKTO3aaTHICTHY [11, c. 145-146]. PizHOBMA TIpO-
[eCyaabHOI MPaBOCYO’ €KTHOCTI — TOCMOIapChKa MpoIlecyalbHa MPaBOCyO €KTHICTH —
BH3HAYAETHCS K 3/IaTHICTh OCOOM CBOIMH iSIMH 3IIHCHIOBATH MPOIIECYabHI MpaBa
Ta HeCTU 00O0B’SI3KM B TOCmoiapcbkomy cyi [12].

Takoxx HEOOXiZIHO 3a3HAYUTH Y Mi3HABAILHOMY AaCHEKTI JOCIIJDKEHHS, IO JI0
HEJAaBHBHOT'O Yacy B JOKTPUHI TOCHOJAPCHKOTO MPOIECyaIbHOTO MIPaBa MpoliecyalbHa
MPaBO3/IaTHICTH 1 MpoIlecyalibHa JI€3/1aTHICTh OKPEMO HE aHaTi3yBaJIUCs, IIi JIBa TO-
HATTS 3aMIHSJINCS TOHATTSIM «TOCTIOAApChKa MpoIecyajabHa MPaBOCYO €KTHICTBY», a
10 2003 p. — «apOiTpakHa mporiecyaibHa mpaBocy0’exTHICTHY [11, ¢. 145-146].

Bapro 3ayBaxutu norysn B. E. bensnesuya, sskuii HaroJIourye, o CTOpOHU roc-
MOJIaPCHKUX MPOLECYaTbHUX BIAHOCHH MOBHHHI MaTH T'OCIOJAPCHKY MpPOIECYyalbHY
NPaBO3JIaTHICTh 1 TOCIMOAAPCHKY MpolecyalbHy Aie3aatHicTh. [lig rocrmomapchKoro
MPOIIECYaTHHOIO MPABO3JATHICTIO CTOPOHH PO3YMIEThCS 3aTHICTH MaTH MPOIIECYalb-
HI MpaBa Ta 000B’sI3KM CTOPOHM Y TOCTIOIapchKoMy mpoiieci. ['ocrogapcebka mporiecy-
aJIbHA Ji€3aTHICTh BU3HAYAETHCA SIK 3AaTHICTH OCOOM CBOIMH AisIMM HaOyBaTH IPO-
LecyabHi MmpaBa Ta HECTH 00OB’S3KU B rocrnoaapcbkomy cyi [5, ¢. 108]. ['ocronap-
CHKOIO TIPOIIECYATHHOIO MPABO3ATHICTIO BOJIOJIIOTH yCi (I3UYHI OCOOU-ITIATPHUEMIIL
Ta IOPUANYHI 0COOM Ha MiJICTaBi IXHBOTO MpaBa Ha CYJAO0BUH 3aXUCT y TOCIOAAPCHKO-
My Cyi CBOiX IpaB 1 3aKOHHHX 1HTepeciB [5, c. 224].

OTrxe, BCe BHIIE3a3HAYCHE Ja€ 3MOTY 3pOOUTH BUCHOBOK, 110 MpodeciiiHi criji-
KM TaKOX MarOTh TOCHOJIAPCHKY MPOIECyalbHY MPaBO3/AaTHICTh 1 TOCTIOJAPCHKY MPO-
[ecyalbHy AI€3aTHICTH, IO O3BOJSIOTH UM Cy0’€KTaM 3aXHWIaTH CBOi IMpaBa Ta
iHTepecH, HacaMIlepe/l MaifHOBI, IO MiITBEPKY€E OararouncenbHa Cy0Ba MPAKTUKA.
Taxk, 3a pimennsm [liBHIYHOTO anensAniiHOTO rocnoaapcbkoro cyay Bix 28.01.2020 y
cipasi Ne 910/9126/19 BinnoBigau Bceykpaincbka mpodeciiiHa crijika MpariiBHUKIB
AT Kb «IIpuBar6ank» 3MOria JOBECTH MPABOMIPHICTh MPUAHATTS PIlICHHS Jep>KaB-
HOIO peecTparopkoro MinicTeperBa toctullii Ykpainu Open FOmiero CepriiBHOIO Bix
08.04.2019 Ne 158/19.4 «IIpo nepxkaBHy peectpaiito Bceykpaincbkoi mpodeciitHoi
crinku npauiBHukiB AT Kb “ITpuBatbank”, ¢yl He ckacyBaB i€ PILLIEHHS JIepKaBHOI
peecTpatopku (He 0yJI0 3aKOHHUX TIICTaB), 1aB 3MOTY i TpodeciitHiil i cTBO-
pUTHUCS 1 TIOBHOLIIHHO 3/11MCHIOBATH 3aXUCT TPYAOBUX IpaB Ta IHTEPECIB MPAIIBHUKIB
AT Kb “IIpuBarbank”, rocrnoaapchKy Ta (h)iHaHCOBY AiSUTBHICTH BIIMOBIAHO IO CTa-
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TYTHUX 3aBJaHb, a TAKOX MISUIbHICT, IO TOB’s3aHA 13 3aXHUCTOM y TOCIOJIAPCHKOMY
CYZOYMHCTBI BIJaCHUX MaifHOBUX IIpaB Ta iHTepeciBy» [13].

3a 1HIIMM TO3UTUBHUM CYZOBHUM pimeHHIM ['ocnioapcrkoro cyay Omecbkoi 00-
nacti Big 22.04.2024 Opechka obnacHa oprasizailis NpoQCHiIKK MpaiiBHUKIB JIep-
KaBHUX YCTaHOB YKpaiHH 3aXHCTWJIa CBOi MaiHOBI mpaBa, CTATHYBIIH 3 O1echKOro
KBapTHPHO-CKCILTYaTAIMHOTO yIPaBIiHHS 3a00pPTOBaHICTh 3 BIAMIKOyBaHHS BUTpAT
€JIEKTPOCHEPrii Ta BUTpPAT IO BOJOIOCTAYaHHIO 1 BOJOBIABEIEHHIO Y pO3MIipi
333 314,20 rpH, a TakoX BUTPAT MO CIUIATI Cya0BOro 300py y po3mipi 3 314,20 rph.
CyTh cnpaBu mojsirajia B TOMY, III0 Ha BUKOHaHHS yMOB jgoroBopy Ne 171/22c¢ Bin
08.11.2022 mix Opecbkoro 00JaCHOK OpraHizaliero MpoQCHiIKK MpaliBHUKIB Jep-
XKaBHUX ycTaHOB O€CHKUM KBAapTUPHO-EKCILTyaTAIl[iiHUM YIPABIIHHSAM Ta BIHCBKO-
BOt0 yacTuHO N Oynu ykiaaeHi Taki goroBopu: Ne 413 Bix 26.09.2023 mpo Biamiko-
JyBaHHs BUTPAT 3a CHOXKUTY €JNEKTPUUHY SHEPTilo Ta 3a MOCIYTH 3 PO3MOALTY €JIeKT-
puuHoi eHeprii / mepeTikaHHs peakTuBHOI eneprii; Ne 441 Big 07.11.2023 mpo Bigmko-
JyBaHHS BUTPAT 3 IIEHTPATi30BaHOTO BOJONOCTAYaHHS Ta BOJOBIBENICHHS, SIKi Oyyn
CIOXMUTI BiiicbkOBOIO yacTuHOIO N. Yci 1i BuTpatu nmoHecna Onxecbka obiacHa opra-
Hi3arlis npodCIiyiky MpaliBHUKIB Iep)KaBHUX YCTAHOB, a OOIITHOTO BIIIKOTYBaHHSI
nux BUTpaT ONECHKUM KBapTUPHO-CKCIUTyaTAllIMHUM YIIPABIIHHAM BiJIOBIIHO [0
BKa3aHOTO JOroBOpYy He BinOyiocs. OTxe, 3aBISKU TOCIONAPCHKOMY CYIOYMHCTBY
BJIaJIOCSI TOBEpHYTH MpodcniyikoBi Kot [ 14]. [ Takux crmopiB BUPINTYETHCS Y TOCTIO-
JTapChbKUX CyAax Oarato, ne mpo(CIinKu 3aBASKU CBOIM rocrogapchKiil mpolecyaib-
Hiil TpaBoCy0’ €KTHOCTI 3aXMIAIOTH BIIACHI MpaBa, 1 MaifHOBI TaKOX, IO Oe3mocepe-
HBO BIUICTEHI Yy IIpaBa Ta iIHTEPECH BCIX WICHIB i€l PO CIUIIKH.

SIk BKe BHILE 3ayBaKyBaJlocs, TOCIIOJApPChKa MPAaBOCYO €KTHICTh € Ba)JIUBUM
KOMIIOHEHTOM IPOLIECYaTbHO-IIPABOBOT0 CTATyCy MPOQECIiiHIX CIIIOK — 1HAKIIE Ka-
Ky4H, 11 Cy0’€KTH Maro4u ii, KOPUCTYIOTHCS CBOIMH MPOICCYaIbHUMH MpaBaMu i
000B’s13kaMu, JinIe OyIydrd CTOPOHAMH TOCTIOAPCHKHIX MPOIECYaTbHUX BiJHOCHH.

Bueni-npaBoznasui H. C. Xarniok, H. b. [1oGisiHCEKa CIyIITHO 3ayBaXkylOTh, 1110
CTOPOHHM Y FOCHOJApChKOMY MPOIIECi € IOPUANYHO 3aiHTEpEeCcOBaHi 0coOU, MaTepialib-
HO-TIPABOBHH CIIp MK SIKHMH € MPEAMETOM PO3TJIISIAY 1 BUPIMIEHHS Y TOCIOIaPCHKO-
My Cyno4uHCTBI. CTOPOHHM TOCIOJApPCHKOTO MPOIECY MOBHHHI MaTH TOCIOIApChKY
npoliecyaabHy MpaBO3AaTHICTh 1 FOCHOJAPCHKY MPOLECyalbHy Ti€3AaTHICTD, MpOIle-
CyallbHY (FOpHAMYHY) 3aiHTepecoBaHiCTh. L[i HayKOBINl TaKoXX 3a3HAYAIOTH, IO JJIS
CTOPIH TOCIIOJAAPCHKOTO MPOIIECY XapaKTepHO, I10: 1) HUMHU € 0COOM, MK SIKUMH BH-
HUK CIIp Mpo MpaBo; 2) BOHU BEAYTh MPOLEC y CIpaBi BiJ] CBOrO iMeHi; 3) 3 NpUBOILY
iX CIpaBM YXBAIIOETHCS TOCIOAAPCHKUM CYIOM pillleHHs; 4) Ha HUX TOUIHPIOIOTHCS
yC1 TIpaBOB1 HACIIJKA 3aKOHHOI CHJIM CYZIOBOTO PIIICHHS; 5) BOHU HECYTh CYJIOBI BHU-
Tpaty; 6) iX MPaBoCcyO’ EKTHICTH JOITYCKAaE MPOLeCyabHE MPABOHACTYTHHULITBO; 7) AIFOTh
Ha 3aXHUCT BJIACHUX TIPaB Ta 3aKOHHUX 1HTEpECiB; §) KOKHA 13 CTOPIH 3aiHTEpecOBaHA
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y BHPIIIEHI CIIOPY HAa CBOIO KOPHUCTh; 9) HAAUISIIOTHCS BIAMOBITHUM TPOIECYaTbHO-
MIPABOBHUM CTaTyCOM i3 MOMEHTY BiJIKPUTTS MTPOBAKCHHA y cripaBi; 10) MoxyTh Opa-
TH y4acTb y CIIpaBi uepe3 npeacTaBHUKIB [11].

Jis ipodeciitHOl CIUTKK SIK JIJIsi CTOPOHM TOCTIOAPChKOTO MPOIIECY XapaKTepHi
BCI BHIIIETIEpEpaxoOBaHi 03HAKH, YePe3 SIKi OMOCEPEIKOBAHO XapPaAKTEPU3YETHCS TOCTIO-
JIapchKa mpoliecyaibHa MpaBocyO’ €KTHICTh ITUX CyO’ €KTIB.

[Iono BU3HAYEHHSI MOHATTS «TOCHOApPChKa MpoIlecyaabHa MPaBoOCyO’ €KTHICTHY
Ha 3aKOHOJIaBYOMY PiBHi, TO B ['ocmogapcekomMy mporecyalrbHOMY KOAEKCI YKpaiHu
3aKOHOJIaBeIlb 1€l TepMiH, Ha JKajdb, HE BUKOPHUCTOBYE. Y cT. 44 «llpouecyanpHa
NPaBO3JIaTHICTh Ta mporecyanbHa aie3natHicTh» ['TIK Ykpainu 3akoHOTBOpIieM Ha-
JTAIOTHCS JIETITUMHI BU3HAYEHHS OCHOBHHUX €JIEMEHTIB «TOCIOIapPChKOI MpOoIecyalb-
HOT IPaBOCYO’ EKTHOCTI», a came:

«1. Yci ¢i3uuHi 1 TopuIndHi 0COOU 37aTHI MaTH MPOIIECyallbHI IpaBa Ta 000B’s13-
KH CTOPOHH, TPETHOI 0CO0H, 3asBHUKA, OOp>KHUKA (TIpoIiecyalbHa IPABO3IaTHICTD).

2. ®i3uyHi 0colu, sIKi JOCATIN TOBHOJITTS, a TAaKOX FOPUAMYHI 0COOM 31aTHI
0COOMCTO 3IACHIOBATH TMPOLIECYabHI MpaBa Ta BUKOHYBATH CBOi OOOB’SI3KU B CY/Ii
(IportecyasibHa J1€31aTHICTD)».

Sk BOayaetncs, y cr. 44 T'TIK Vkpainu BiACyTHS HOpMa, IO PO3KPHUBAE TPETii
€JIEMEHT Tpiai TOCIIOAAPCHKOT MPOIECYaTbHOT MPAaBOCYO’ EKTHOCTI.

BucHoBku. 3a pe3ysibTaTaMu MPOBEIECHOTO JOCIIHKEHHS CHOPMYITHOBAHO TakKi
NPOMO3HUIIil Ta PEKOMEH/ I

1) cyuacHi npocriyiki € OTHUMU 3 aKTHUBHHX MpoBiAHUKIB Llineit cranoro pos-
BUTKY y MacmTabax rio0aibHOro CBITYy, 60 MeTa iX CTBOpPEHHS — 3iHCHEHHS Mpe-
CTaBHHUIITBA Ta 3aXUCTY TPYIOBHUX, COIIAIbHO-CKOHOMIUHUX IPaB Ta IHTEPECIB MparliB-
HUKIB, 1 CaM€ BOHU BUKOHYIOTh MICiI0, MTOB’sI3aHy 31 CIIPaBEJIMBUM PO3MOAIIOM J10-
XOJIiB, HAacamrepea Mk poOOTOAABIAMH 1 MpalliBHUKaMH, 0€3BiIHOCHO 3aXHUIIAI0YN
IIPaBO Ha TiJHY MPaLt0 OCTaHHIX;

2) mpodeciiHUM CHiIKaM TpHUTaMaHHA TOCIOAApChKa IMpoIecyadbHa IPaBO-
CyO’€KTHICTb, SIKa € 3aMOPYKOK iX €EeKTUBHOI CTAaTYTHOI MisIbHOCTI, 00 BOHA, SIK
000B’3KOBUI KOMITIOHEHT iX MpPOLECYaIbHO-IIPAaBOBOIO CTaTycCy, HEOOXiaHa Ui 3a-
XUCTY MalHOBMX M IHIIMX TpaB Ta IHTEPECIB IUX CYO’€KTIB SIK CTOPIH TOCIOAap-
CBKOTO TPOIIECY Y pa3i BUHUKHEHHS BiAMOBITHUX KOH(IIKTIB;

3) mpodcminkaM K CTOpOHAM TOCIIOAPCHKOTO MPOIIECY XapaKTEPHO Te, MI0: BO-
HU CTAlOTh YYaCHMKaMM TOCIOJIAPChKOI CIpaBM Ta BEAyTh IPOLEC y HIH BiJ CBOTO
iMeHi (s mo3uBay abo BiAMOBigAY); MOXKYTh OpaTH y4acTh y CIPaBi 4epe3 MpeIcTaB-
HUKIB; HAJULIIOTHCS BIIMOBIIHAM TPOILECYATHHO-TIPABOBUM CTaTyCOM 13 MOMEHTY
BIJIKPUTTSA MPOBAHKEHHS y CIPaBi; MIIOTh HAa 3aXUCT BJIACHUX TPaB Ta 3aKOHHHUX 1HTE-
peciB; KOXKHA 31 CTOPiH 3aiHTEPECOBaHA y BUPIIIEH] CIIOPY Ha CBOIO KOPUCTH; 1X MPaBoO-
CyO’€KTHICTh JIOIYCKa€ IMpollecyalibHe MPaBOHACTYIHMUIITBO; 3 MPHUBOJY IX CIpaBU
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YXBATIOETHCS TOCIOAAPCHKUM CYJIOM PIIIEHHS;, Ha HUX IMONIUPIOIOTHCS YC1 TPaBOBI
HACII1IKM 3aKOHHOI CHJIM Cy/I0OBOTO PILlIEHHS; BOHU HECYTh CYZ0BI BUTPATH TOLIO;

4) mpoBenieHU aHaII3 3aKOHOAABCTBA LIOA0 TOCIIOAPCHKOI MPOLIECYaIbHOI MTPaBO-
Cy0’€KTHOCTI MMPO(CIITIOK, a TAKOXK, BPaXOBYIOUH Te, IO MPOIleCcyaibHa MPaBOCyO €KT-
HICTb Ma€ TPH eJIeMEeHTH (MpaBO3/aTHICTh, A1€3JaTHICTh Ta JENIIKTO3/1aTHICTD), BCE 11€
Jla€ MiACTaBH BUHECTH mporo3ulito nepeiimenysatu cT. 44 ['TIK Vkpaiau 3 «lIpore-
CyalibHa MPaBO3JaTHICTh Ta MpollecyaibHa M1€31aTHICThY Ha «l ocmomapchka mpoiie-
CyajbHa MPaBOCYO’ €KTHICTBY» 1 JJOTIOBHUTH 1[I0 CTATTIO HOBOK HOPMOIO TIPO MPOIECY-
QIBbHY JIEMIKTO3/IaTHICTh, KA TICHO OB’ s3aHa 13 JI€3AAaTHICTIO Ta TOJISTAE Y 31aTHOCTI
HECTH BIAMOBIIAbHICTh 32 BUMHEHI MPABONOPYIIEHHS. 3a3HaueHe 1acTh 3MOTY HaJla-
TH TIOBHY XapaKTEPUCTHKY TpiaJy €JIeMEHTIB I'OCIOAAapPChKOi MpolecyalbHOI MpaBo-
cy0’€KTHOCTI IPO(DCITIIOK SK CKIAJHOI FOPUIUIHOT BIIACTUBOCTI ITUX CYO’ EKTIB.

3anpornoHOBaHUI aBTOPOM CHUCTEMHUU MMiJIX11 1010 AOCTIKEHHS TOCMOIapChKOT
MPOIECyaabHOI MPaBOCyO’ €KTHOCTI MPOMCIIIOK JacTh 3MOTY 3HAYHOKO MIpOIO Tij-
BUIINUTH €(EKTUBHICTh MEXaH13MIB 3aXUCTYy IIPaB LIUX CYO’€KTiB, 30KpeMa MalfHOBHUX.
OpnnHak aBTOpChKE OadeHHS BUPIICHHS HAYKOBOTO 3aBJIaHHA Y I[bOMY JTOCIIKEHHI HE
€ ieambHUM Ta OyJe moTpeOyBaTH MOAATIBIINX HAYKOBUX PO3BIJOK Y IIbOMY HAIPSIMI.
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Roman Kushnir. Economic procedural legal personality of Trade Unions in the context
of the implementation of the Sustainable Development Strategy by the global community

The study highlights the content and structural elements of the concept of ‘economic proce-
dural legal personality’ of trade unions as an important component of the procedural and legal sta-
tus of these entities at the doctrinal and legislative levels. The author identifies some problematic
issues related to the subject matter of the study and develops proposals for improving the legal regu-
lation of these issues in the context of implementation of the sustainable development strategy by the
international community.

The article determines that modern trade unions are one of the active promoters of sustainable
development goals on a global scale, since the purpose of their establishment is to represent and
protect labour, socio-economic rights and interests of employees, and it is they who carry out the
mission related to fair distribution of income, primarily between employers and employees, without
regard to protecting the right to decent work of the latter.

The author proves that trade unions are inherent in economic procedural legal personality,
which is the key to their effective statutory activities, since it is an indispensable component of their
procedural and legal status and is necessary to protect property and other rights and interests of
these entities as parties to economic proceedings in the event of relevant conflicts.

The article summarizes that trade unions as parties to economic proceedings are characte-
rized by the following: they become parties to an economic case and conduct proceedings in it on
their own behalf (as a plaintiff or a defendant); may participate in the case through representatives,
are endowed with the appropriate procedural and legal status from the moment the proceedings are
initiated; act in defence of their own rights and legitimate interests; each party is interested in re-
solving the dispute in its own favour; their legal personality allows for procedural succession, and a
court decision is made in their case.

The author argues that it is necessary to rename Article 44 of the CEP of Ukraine from ‘Pro-
cedural legal capacity and procedural capacity’ to ‘Economic procedural legal personality’ and to
supplement this Article with a new provision on procedural tort capacity, which is closely related to
capacity and consists in the ability to bear responsibility for committed offences. This will make it
possible to provide a full description of the triad of elements of trade unions’ economic procedural
legal personality as a complex legal property of these entities.

Keywords: economic procedural legal personality, trade union, protection of rights, parties
to economic procedural relations, economic process, legal capacity, capacity to act, tort capacity,
sustainable development.
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